North Memorial Health Care

Deficit Reduction Act/Contractor Information

Descriptions of False Claims Laws, Qui Tam Provisions and Whistleblower Protections

Numerous federal and state laws prohibit health care providers from knowingly submitting “false” or “fraudulent” claims for payment to public health care programs funded by taxpayer dollars.  Primary among these are the federal and state statutes that apply to claims submitted to Medicare and Medicaid and other federally- or state-funded health care programs. The federal law and laws in some states allow whistleblowers to file suit against entities that have submitted false claims. The federal statute and Minnesota and Wisconsin laws contain whistleblower protection provisions that preclude employers from taking any retaliatory action against a whistleblower.

I. Federal Civil False Claims Act

The federal False Claims Act (FFCA) is designed to enhance the government’s ability to identify and recover losses due to fraud. Congress and the government believe that the FFCA is an effective means to detect fraud, by encouraging individuals (known as “whistleblowers” or “relators,”) to uncover and report fraud, and to prevent fraud, by creating strong incentives for companies and individuals to be vigilant in their pursuit of compliance to avoid liability for penalties under the statute.

1. FFCA Prohibitions

The FFCA outlines the liability for individuals or entities who knowingly file or cause to be filed false or fraudulent claims.  While an innocent mistake is not considered a false claim, any intentional misrepresentation, or a pattern of submitting claims without regard for their accuracy may be considered violation of the FFCA.  For example, intentionally billing twice for the same service, a pattern of recklessly or intentionally billing for a higher level than was provided, unbundling of charges, knowingly billing for equipment or supplies that were never provided, are all examples of potential false claims.  Individuals or entities who are guilty of filing false claims face severe penalties which can include repayment of three times the amount of the false claim, a fine of up to $11,000 for each false claim, possible exclusion from participation in federal healthcare programs and even jail time for individuals. 

2. Penalties

Individuals or companies found to have violated the statute are liable for a civil penalty for each claim of not less than $5,500 and not more than $11,000, plus up to three times the amount of damages sustained by the federal government.

3. Qui Tam and Whistleblower Protection Provisions

The FFCA authorizes the United States Attorney General to bring actions alleging violations of the statute. The statute also authorizes private citizens to file a lawsuit in the name of the United States for false or fraudulent claims submitted by individuals or companies that do business with, or are reimbursed by, the United States. These suits are often referred to as a qui tam action. If the government decides not to join, the whistleblower may pursue the action alone. The FFCA provides that whistleblowers who file a qui tam action may receive between a portion of the monies recovered for the government plus attorneys’ fees and costs. This award may be reduced, however, if for example the court finds the whistleblower planned and initiated the violation. The FFCA also provides that whistleblowers who prosecute clearly frivolous qui tam claims can be held liable to a defendant for its attorneys’ fees and costs.  Whistleblowers are also offered certain protections against retaliation for bringing an action under the FFCA. Employees who are discharged, demoted, harassed, as a consequence of whistleblowing activity are entitled to all relief necessary to make the employee whole. Such relief may include reinstatement, double back pay, and compensation for any special damages including litigation costs and reasonable attorneys' fees.

II. Federal Program Fraud Civil Remedies Act

The Program Fraud Civil Remedies Act of 1986 (“PFCRA”), provides for administrative remedies against persons who make, or cause to be made, a false claim or written statement to certain federal agencies, including the Department of Health and Human Services (“HHS”). PFCRA was enacted as a means to address lower dollar frauds, and generally applies to claims of $150,000 or less. PFCRA provides that any person who makes, presents or submits, or causes to be made, presented or submitted a claim that the person knows or has reason to know is false, fictitious, or fraudulent is subject to civil money penalties of up to $5,000 per false claim or statement and up to twice the amount claimed in lieu of damages. Violations are investigated by the HHS Office of the Inspector General and enforcement actions must be approved by the Attorney General. 

III. Minnesota law on false claims 
Minnesota’s False Claims Act (MFCA) applies to claims made to the state if the state has provided or will provide a portion of the money or property that is requested in the claim.  The MFCA applies to Medicaid claims submitted by NMHC.  This law provides penalties for, among other things, the knowing and/or willful submission of a false or fraudulent claim; making a false statement or record to get a false or fraudulent claim paid; or conspiring to present false or fraudulent claims or to make false statements or records.

Anyone who violates the MFCA is liable for civil penalties of up to $11,000 per false claim, plus three times the amount of damage sustained by the state.  These penalties can be lessened somewhat if a person with knowledge of the false claim notifies investigators within 30 days of obtaining knowledge of the violation, cooperates with an investigation, and does not have knowledge of an investigation having been commenced prior to making the report.  

A person or entity that violates the MFCA is also liable for the costs of a civil action brought to recover damages.  A person or entity is not liable for mere negligence, inadvertence, or mistakes.  Employers are not liable for acts committed by nonmanagerial employees unless the employer had knowledge of the act or was reckless in the hiring or the supervision of the employee.  Unless there is proof of specific intent to defraud the state, a person or entity is not liable if the person or entity (through the compliance office, if there is one) has been informed by a person with direct and independent knowledge of the potential fraud or false claim that false claims have been made against the state, and the person or entity repays the amount of actual damages to the state within 45 days after being informed.  

Employers may not adopt or enforce any rule or policy forbidding an employee from disclosing information to the government, or forbidding the employee from investigating or bringing an action, or testifying in an action, having to do with a false claim.  Employers also may not discharge, demote, suspend, threaten, harass, deny promotion to, or otherwise discriminate against an employee because of lawful acts done by the employee on the employee’s behalf or on behalf of others in disclosing information to the government as part of a false claim action or investigation, including through testifying.


IV. Minnesota and Wisconsin Medicaid Fraud and Whistleblower Laws
Both Minnesota and Wisconsin have laws that provide for sanctions for false claims or false statements in connection with the provision of medical services that are reimbursed by the state in question.  Under the Minnesota law there are administrative sanctions and potential monetary recover for the government, while the Wisconsin law is a criminal statute that may also impose fines for violations.  Both states also prohibit retaliation or discrimination against employees of health care facilities who make good faith reports of violations of federal or state laws or regulations, or when the quality of care by a health care facility or provider violates established standards and could be a risk to public health or safety.

V. NMHC Policies and Procedures for Detecting and Preventing Fraud, Waste,

and Abuse

NMHC has the following policies and procedures in place:

Corporate Code of Conduct

Corporate Compliance Program Policy and Procedure

Detecting Fraud, Waste and Abuse Policy and Procedure

VI. Company Prohibitions Against Retaliation and Whistleblower Rights and

Protections

These documents and policies address whistleblower protection:

Corporate Code of Conduct

Corporate Compliance Program Policy and Procedure

Detecting Fraud, Waste and Abuse Policy and Procedure
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